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The Total Cost Method Of Calculating
Damages In Construction Cases

Bernhard A. Aaen*
I. INTRODUCTION

The "total cost method" is a technique for calculating the
amount of damages after liability has been established. Although
many courts have questioned the method's application, most courts
now accept the total cost method if a four part test is met. The total
cost method hinges on proof that (1) the nature of the particular
losses make it impossible or highly impractical to determine them
with a reasonable degree of accuracy; (2) the plaintiff's bid or
estimate was realistic; (3) its actual costs are reasonable; and (4) it
was not responsible for the expenses.' This article explores the
application of the total cost method to prove damages in
construction cases.
Part II of this Article discusses the "total cost method" in the
construction setting. After briefly examining some of the problems
involved in proving damages in the setting of a construction
dispute and the application of the total cost method as a way to
overcome some of these problems, the concept of the total cost
method is analyzed in more detail in Part III. Finally, in Part IV of
this Article each element of the four part test is analyzed from the
prospective of the practical application of the test to construction
cases.

*
Attorney, Borton, Petrini and Conron, San Bernardino, California; J.D., McGeorge School
of Law, 1990. The author was a general contractor for 15 years.
I. See infra notes 36-79 and accompanying text (discussing the four-part test in detail).
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II. TOTAL COST METHOD IN THE CONSTRUCTION SETTING

Once liability has been established in a breach of contract case,
a plaintiff may have difficulty directly proving the amount of
damages caused by the defendant's actions. In cases involving
complex construction projects where a variety of factors may cause
extra costs and each variation from contract expectations may
impact a number of different areas, the total impact of each change
or delay to the cost of each impacted area may be virtually
impossible to trace.2 Even in apparently simple cases, the link
between the defendant's actions and the amount of the resulting
damages may be difficult or impossible to prove.
The very nature of the changed condition often destroys proof
of the expected cost. If a change occurs after work is completed,
that is, if revised work replaces the work done under the contract,
the original work is covered by the contract and the cost of making
the change is readily identifiable. In contrast, the amount of credit
to be given for the work not done but provided for in the contract,
or the cost of the work if it had been done as originally anticipated
may be difficult to determine when a change occurs before work
is done or when a change impacts the way work must be done. In
situations involving delay and unexpected conditions, the ability to
link the damage to the causation may be particularly troublesome
because of the difficulty in separating the cost due to the delay or
differing conditions from the cost to perform under the contract.
The exact amount of extra compensation due for the delay or
differing conditions can become impossible to calculate. Even in
cases where a party could theoretically trace the contractor's extra
cost to the owner's actions, a contractor with a valid claim for
compensation may not have maintained adequate records to prove
his or her damages directly.
Many potential reasons exist for adjusting the amount of a
construction contract, such as changes, delays, unanticipated
conditions, and faulty plans, but for the purposes of this Article, all
causes for which the owner is responsible and for which the owner
2.
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must pay above the contract price will be referred to as changed
conditions. The total cost method of calculating damages has been
used to overcome the problem of placing a value on changed

conditions. Although not unique to cases involving construction
projects,3 the total cost method of calculating damages is most
often used in these construction cases.4 The nature of the remedy
is particularly suited to construction situations 5 where damages are
often difficult to quantify using more traditional methods.
The "total cost method" is not well defined, but it is accepted
as determining the amount of the change by subtracting the
contract amount from the total cost of performance.6 Although
traditionally disfavored, 7 this method has gained acceptance in
recent years. The total cost method is still limited generally to
those cases where causation can be established but where the
amount of damages can not be established directly. Courts have
developed a four-part test which must be met before the total cost
method will be used. 8
Many courts have used what has been termed a modified total
cost approach, which adjusts the contract amount for mistakes the
contractor may have made in his or her estimate, and adjusts the

3. See Delco Electronics Corp. v. United States, 17 Cl. Ct. 302 (1989) (design and
manufacture); S. W. Electronics & Manufacturing Corp. v. United States, 655 F.2d 1078 (Ct. Cl.
1981) (manufacture of rotary switch); Teitelbaum v. United States, 458 F.2d 72 (Ct. Cl. 1972)
(manufacture of radio communication device); Boyajian v. United States, 423 F.2d 1231 (Ct. Cl.
1970) (manufacture of electronics); Sternberger v. United States, 401 F.2d 1012 (Ct. Cl. 1968)
(manufacture of gun chargers and extra parts).
4. See S.L. Rowland Const. Co. v. BeaU Pipe & Tank Corp., 14 Wash. App. 297,540 P.2d
912,917 (1975). The Washington court limited the total cost method to "(b)uilding and construction
contract cases when substantial changes occur which are not covered by the contract or within the
contemplation of the parties and which are not such that the contractor should have anticipated or
discovered them." Id.
5. See Commonwealth, Dept. ofTransp. v. Trumbull Corp., 99 Pa. Commw. 557,513 A.2d
1110, 1113 (1986) (equating the force account method often called for in government construction
contracts with the total cost method).
6. Bagwell Coatings, Inc. v. Middle South Energy, Inc., 797 F.2d 1298, 1307 (5th Cir. 1986).
7. See F. H. McGraw and Company v. United States, 130 F. Supp. 394,400 (Ct. Cl. 1955)
("This method of proving damages is by no means satisfactory...").
8. WRB Corp. v. United States, 183 Ct. Cl. 409 (1968). See infra notes 36-79 and
accompanying text (discussing the four-part test in detail).
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total cost for problems attributable to the contractor.9 The total
cost method has also been applied to discreet portions of a larger
contract where a phase can be isolated and examined separately
from the overall contract but costs within that phase can not be
apportioned based on the changes attributable to the owner.
Initially, courts were hostile to the total cost method and
approved of its use only in rare cases. Since the late 1970s, the
courts have generally accepted the total cost method where the four
part test has been met.'0 One court has stated, "[A]Ithough the
'total cost' method must be used with caution, the method should
be applied where the nature of the particular loss has made it
impossible or highly impracticable to determine damages with a
reasonable degree of accuracy and where the loss is substantiated
by reliable evidence."11

9.
Seattle W. Indus. v. David A. Mowat, 110 Wash. 2d 1, 750 P.2d 245, 249 (1988);
Glasgow, Inc. v. Dept. of Transp., 108 Pa. Commw. 48, 529 A.2d 576, 579 (1987); Bagwell
Coatings, Inc. v. Middle South Energy, Inc., 797 F.2d 1298, 1307 (5th Cir. 1986); Nebraska Public
Power Dist. v. Austin Power, Inc., 773 F.2d 960, 966 (8th Cir. 1985).
10. Since the late 1970s the majority of reported cases have accepted the total cost method.
Examples of cases where the total cost method has been accepted include: Bagwell Coatings, Inc.
v. Middle South Energy, Inc., 797 F.2d 1298 (5th Cir. 1986); Nebraska Public Power Dist. v. Austin
Power, Inc., 773 F.2d 960 (8th Cir. 1985); Chicago College of Osteopathic Medicine v. George A.
Fuller Co., 776 F.2d 198 (7th Cir. 1985); Affholder, Inc. v. Southern Rock, Inc., 736 F.2d 1007 (5th
Cir. 1984); Layne-Minnesota Inc. v. Singer Co., 574 F.2d 429 (8th Cir. 1978); United States ex reL
Delta Metals v. R. M. Wells Co., Inc., 497 F. Supp. 541 (S.D.Ga. 1980); E. C. Ernest, Inc. v.
Koppers Co., Inc., 626 F.2d 324 (3rd Cir. 1980); Delco Electronics Corp. v. United States, 17 Cl. Ct.
302 (1989); New Pueblo Constructors, Inc. v. State, 144 Ariz. 95, 696 P.2d 185 (1985); State of
California ex reL Dept. of Transportation v. Guy F. Atkinson Co., 187 Cal. App. 3d 25, 231 Cal.
Rptr. 382 (1986); McDevitt & Street Co. v. Dept. of Gen. Serv., 377 So. 2d 191 (Fla. App. 1979);
Dept. of Transp. v. Hawkins Bridge Co., 457 So. 2d 525 (Fla. App. 1984); Prichard Bros., Inc. v.
Grady Co., 436 N.W.2d 460 (Minn. App. 1989); Omaha Public Power District v. Darin & Armstrong,
Inc., 205 Neb. 484, 288 N.W.2d 467 (1980); Scherbcnske Excavating v. North Dakota State Hwy.
Dept., 365 N.W.2d 485 (1985); Larry Armbruster & Sons v. State Pub. School Building Authority,
95 Pa. Commw. 310, 505 A.2d 395 (1986); Comm'r, Dept. of Transp. v. Trumbull Corp., 99 Pa.
Commw. 557, 513 A.2d 1110 (1986); Glasgow, Inc. v. Dept. of Trans., 108 Pa. Commw. 48, 529
A.2d 576 (1987); Seattle W. Indust. v. David A. Mowat, 110 Wash. 2d 1,750 P.2d 245 (1988); State
Highway Comm'n v. Brasel & Sims Const., 688 P.2d 871 (Wyo. 1984). More recent examples of
where the total cost method has not been approved include: United States ex reL U.S. Steel v. Const.
Aggregates, 559 F. Supp. 414 (E.D.Mich. 1983); John F. Harkins Co., Inc. v. School Dist. of Phil.,
313 Pa. Commw. 425, 460 A.2d 260 (1983).
11. Larry Armbruster & Sons v. State Pub. School, 95 Pa. Commw. 310,505 A.2d 395, 397
(1986). See Delco Electronics Corp. v. United States, 17 Cl. Ct. 302, 327 (1989) ("There are,
however, certain situations where the total cost method is the best and only means of quantifying the
impact of changes on a contractor.").
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With projects that are more complex, the requirement of direct
proof of damages may leave an injured party without a remedy
when the amount of damages is not susceptible to direct proof.
Courts attempt to apply different methods to solve this problem. In
one case, the Arizona Supreme Court reviewed the validity of
various methods of calculating damages and noted:
When additional work is performed on construction
projects, there are traditionally at least three ways of
proving costs. Specifically:
1. Actual cost. Keeping separate records of the actual
costs of additional work is the most reliable method of
qualifying costs.
2. Jury verdict. Where the contractor cannot prove
actual costs, the contractor may present evidence of the
cost of additional work to the finder of fact including
any actual cost data, accounting records, estimates by
law and expert witnesses, and calculations from similar
projects.
3. Total cost. Under certain circumstances, the
contractor may subtract the estimated cost or bid of the
entire project from the final actual cost of the entire
project. The resulting figure is the amount claimed as
12
damages.
13
In Nebraska Public Power District. v. Austin Power, Inc.,
the Eighth Circuit approved submitting damages to the jury on
three alternative theories of recovery: The individual claim theory
(direct cost method), total cost theory, and modified total cost
theory (total cost adjusted for items for which the plaintiff was
responsible). The court recognized the individual claims theory as
the preferred approach."

12.
13.
14.

New Pueblo Constructors, Inc. v. State, 144 Ariz. 95, 696 P.2d 185, 194 (1985).
773 F.2d 960 (8th Cir. 1985).
let at 965.
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Other courts have accepted the total cost method without
explicitly acknowledging the four part test.' 5 Although courts may
not explicitly review the four-part test, all elements of the test
should be met before attempting to utilize the total cost method of
proving damages. Courts have not hesitated to deny the use of the
method where one of the factors was not met. 16
III. CONCEPT ANALYSIS

Traditional rules and narrow definitions have proven
inadequate in the context of many construction contracts that are
lengthy in time, complex in execution, subject to change by the
owner, and may involve many unknown and uncertain
conditions.17 Our concepts of equity require the party responsible
for a problem to pay for the results of their actions, 8 yet it is
often impossible to link cause and cost with the precision required
by traditional contract doctrine. Properly used, the total cost
method of calculating damages provides a mechanism for assigning
extra cost to the party responsible for those costs.
The total cost method is not a substitute for proof of
causation 9 but rather a method for calculating the amount of

15. See, e.g., Bagwell Coatings, Inc. v. Middle South Energy, Inc., 797 P.2d 1298 (5th Cir.
1986); Aftholder, Inc. v. Southern Rock, Inc., 736 F.2d 1007 (5th Cir. 1984); Prichard Bros., Inc. v.
Grady Co., 436 N.W.2d 460 (Minn. CL App. 1989); Seattle W. Indus. v. David A. Mowat, 110
Wash. 2d 1, 750 P.2d 245 (1988).
16. See In re Meyertech Corp., 831 F.2d 410 (3rd Cir. 1987) (alternative, reliable measure of
damages available); Highland Const. Co. v. Union Pacific R. Co., 683 P.2d 1042 (Utah 1984) (three
of four parts of test not met).
17. Galligan, Extra Work in Construction Cases: Restitution, Relationship, and Revision, 63
T.L.
REv. 799, 858 (1989).
18. See E.C. Ernst, Inc. v. Koppers Co., Inc., 626 F.2d 324, 329 (3rd Cir. 1980) (defendant
responsible for delay); Wunderlich Contracting Company v. United States, 240 F.2d 201,205 (10th
Cir. 1957) (defendant responsible for 6,000 changes in construction).
19. See Boyajian v. United States, 423 F.2d 1231,1235 (Ct. CI. 1970) ("Recovery of damages
for a breach of contract is not allowed unless acceptable evidence demonstrates that the damages
claimed resulted from and were caused by the breach."); River Construction Corporation. 159 Ct.
Cf. 254, 270 (1962) ("The costs must be tied in to fault on defendant's part."). See also Omaha
Public Power Dist. v. Darin, Etc., 205 Neb. 484, 288 NoW.2d 467, 474 (1980) (causal connection
between damages asserted and breach relied upon must be established in any damages action for
breach of contract). But see U.S. Industries, Inc. v. Blake Const. Co., 671 F.2d 539, 547 (D.C.Cir.
1982) (proof of damages relying on increase in labor costs established that additional expenses were
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damages. The total cost method has validity as a technique for
calculating the amount of damages only after establishing the
defendant's legal obligation to pay damages." As an example of
a possible application of the total cost method, assume that the
defendant has delayed a project which was scheduled to be
completed during good weather at bid, forcing the contractor to
work during winter rains, fighting mud, cold, flooding, and assorted
other time consuming, money wasting frustrations. Before the total
cost method can be applied, the contractor must show that the
defendant was responsible for the delay, that the contractor is
entitled to compensation for any extra cost occasioned by the delay,
and that the delay caused some extra cost. The total cost method
can be used only after causation has been established.
To use the total cost method where the underlying contract is
still valid, the bargain both parties made must be recognized. The
total cost method cannot be used to supplant the contract or convert
the contract from a fixed price to a cost plus contract. Recognition
of the contract is accomplished by a two step process. First, the
accuracy of the original bid must be established. Second, the work
contemplated by the contract as originally executed must be shown
to have been performed at a cost reasonably close to the amount of
the bid. These two requirements are addressed in the second and
third steps of the four-part test, which require the bid or estimate
to be realistic, and the actual costs to be reasonable. If the estimate
is realistic and the cost reasonable, the assumption can be made
that the contractor would have done the work for the price bid and
realized the anticipated profit had there been no variation from the
originally anticipated work. By meeting these two requirements,
both parties are assumed to have received the benefits they
bargained for, and the extra costs are then attributable to the
changed conditions.
The total cost concept is based on a process of elimination
rather than on direct proof. When all extra costs for which the

caused by defendant's disruption of construction project).
20. Seger et aL v. United States, 469 F.2d 292, 304 (Ct. Cl. 1972); Natkin & Co. v. George
A. Fuller Co., 347 F. Supp. 17 (W.D.Mo. 1972).

1191

Pacific Law Journal/ Vol. 22
plaintiff might be liable are eliminated, any extra costs incurred are
assumed to be costs attributable to the defendant. Under the total
cost method, as usually defined, the amount attributable to the
changed conditions is the total cost expended, adjusted for any
amounts attributable to the contractor (modified total cost), less the
original contract price, adjusted for bid errors (modified total cost).
The resulting figure is the amount attributable to the changed
condition, not the total revised contract price. To calculate the total
revised contract price, the amount attributable to the changed
condition must be added to the original contract price. The amount
due is the revised contract price less any amounts already paid.
To illustrate in simplified form the straight total cost method
can be shown as:

-

Total cost expended on the project
The original bid amount
Equitable adjustment to the contract

The modified total cost method can be calculated as follows:

-

Total cost expended on the project
Extra cost attributable to the contractor
The original bid amount
Adjustments for inaccuracy in the bid
Equitable adjustment to the contact

The balance due is then:

+
-

Original contract amount
Equitable adjustment to the contract
Amount paid under the contract
Balance due

Cases have generated some confusion where courts have found
that a rescission or abandonment has taken place and have
purported to awarded damages under the "total cost method." A
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different analysis must be used where the contract is rescinded21
or where the contractor completed the project but the court found
the contract abandoned because of the scope of the changes
made.' Although the terms of the written contract may have been
abandoned, the work has not been abandoned. Once the terms of
a construction contract have been abandoned, the contractor
completing the project is entitled to recover the reasonable value
of its services on a quantum meruit basis.' No need exists to
show the accuracy of the original estimate since there is no
contract or bargain under which the parties are entitled to benefit.
The contractor is required to show only the reasonable value of his
work. Absent other factors, the total cost, including overhead and
profit, is usually accepted as the reasonable value of the work. As
a California court stated in C. Norman Peterson Co. v. Container
Corp. of America, "[olnce the plaintiff has established the amount
which he has been induced to expend, the defendant must show
and
that the expenses of the party injured have been extravagant
24
contract."
the
out
carrying
of
purpose
the
for
unnecessary
The rescission situation differs from the more typical breach of
contract situation where the contract is still in place, because the
calculation in a rescission case can ignore the possible profit or
loss that would have occurred had the contract not been rescinded.
In the breach of contract situation, the potential for loss must be
accounted for by a demonstration that the contractor could have
performed profitably under the contract had no changed conditions
occurred for which the owner was responsible.
Because the total cost method does not require the contractor
to break down his or her costs and link each extra cost item
directly to the owner's actions, the method is not favored by the
courts. The total cost method is not allowed when the owner's

21. See, e.g., Wunderlich Contracting Co. v. United States, 240 F.2d 201,203 (10th Cir. 1957)
(contract rescinded by 6,000 changes made to the plans).
22. C. Norman Peterson Co. v. Container Corp. of America, 172 Cal. App. 3d 628,640,218
Cal. Rptr. 592, 598 (1985).
23. Id. at 645, 218 Cal.Rptr. at 600.
24. Id. at 647, 218 Cal. Rptr. at 602-03 (quoting Mendoyoma, Inc. v. County of Mendocino
8 Cal.App.3d 873, 879, 87 Cal. Rptr. 740, 744 (1970)).
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actions can be linked directly to the contractor's damages and the
amount of those damages can be directly shown. 25 The total cost
method has been referred to as a last resort method, to be used
only when no other method of calculating damages is available.26
Courts have often shown a willingness to make adjustments to
either the contractor's bid or the total cost expended, in order to
allocate liability for unrelated factors. In the early case of Great
Lakes Dredge & Dock Co. v. United States,27 the court used the
average of the four other bids on the project and the government's
estimate of costs as the amount the project should have cost had
the unanticipated condition not been encountered.28 In addition,
the court deducted from the contractor's total cost several items for
which the contractor was responsible.29
Courts which have adjusted the contractor's bid to correct for
errors or which have adjusted the total amount expended to correct
costs appropriately assignable to the contractor have sometimes
called this the modified total cost method." This description has
also been used when the method has been applied to discrete
phases of a project or to limited time periods of a project. 3' This
semantic difference is not critical except as it impacts upon the
understanding of the total cost method concept. 2
The total cost method is most useful and least subject to
criticism when there is the least potential for error. If record
keeping will allow for adjustments to account for contractor-caused
problems, the resulting damage calculation will more accurately

25. J. D. Hedin Construction Company v. United States, 347 F.2d 235, 257 (Ct. Cl. 1965).
26. Skip Kirchdorfer, Inc. v. United States, 14 Cl. Ct. 594, 605 (1988).
27. 96 F. Supp. 923 (C. Cl. 1951), cert. denied, 342 U.S. 953 (1952).
28. Id. at 926. Injustifying this position the court stated: "mhe average of the four other bids
on these items was $1,552,179.50 or $314,972.67 more that plaintiff's bid. This indicates that
plaintiff underestimated its bid and that a part at least of its loss was due to this fact rather than to
the encountering of this subterranean water." Id.
29. Id.
30. See Bagwell Coatings, Inc. v. Middle South Energy, Inc., 797 F.2d 1298, 1307 (5th Cir.
1986); Nebraska Public Power Dist. v. Austin Power, Inc., 773 F.2d 960, 965-66 (8th Cir. 1985);
Delco Electronics Corp. V. United States, 17 Cl. Ct. 302, 326 (1989); Seattle W. Indus. v. David A.
Mowat, 110 Wash. 2d 1, 750 P.2d 245, 249 (1988).
31. New Pueblo Constructors, Inc. v. State, 144 Ariz. 95, 696 P.2d 185, 194 (1985).
32. Id. at 195.
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reflect the true cost for which the defendant is responsible.
Similarly, the defendant is less likely to be required to pay for
unrelated problems in other phases of the project if the application
of the total cost method can be confined to one phase of a project.
Some delay problems can be isolated by applying total cost method
only to the period of time during which the delay impacted the
project.33 This isolation will eliminate unrelated problems that
may occur during an unaffected time and act as a source of error
in the computation.
In at least two cases, the defendants have attempted to use the
total cost method to limit the amount they were required to pay.'
In both cases, the court rejected the approach and found there were
more accurate ways to figure damages. 5
IV. THE FouR PART TEST
Before the total cost method may be used, courts have
generally required that each element of a four-part test must be
met. The Great Lakes Dredge & Dock Co. v. United States case,
in 1951, impliedly used the four factors that have become the
acknowledged test for the validity of the total cost method of
calculating damages.36 These generally accepted criteria were not
expressly spelled out until 1968 in WRB Corporation v. United
States.37 The court found,
The acceptability of the method hinges on proof that (1)
the nature of the particular losses make it impossible or

33. Id. at 194.
34. See Skip Kirchdorfer, Inc. v. United States, 14 Cl. CL 594, 610 (1988) (defendant
attempted to use Total Cost Method to limit damages to out-of-pocket costs); J. D. Hedin
Construction Company v. United States, 347 F.2d 235, 257 (Ct. Cl. 1965) (total cost method would
be to the advantage of the government but the exact amount of excess costs incurred could be
precisely computed so the total cost method was not allowed).
35. Skip Kirchdorfer, Inc. v. United States, 14 Cl. Ct. 594, 610 (1988); J. D. Hedin
Construction Company v. United States, 347 F.2d 235, 257 (Ct. Cl. 1965).
36. Great Lakes Dredge & Dock v. United States, 96 F. Supp. 923 (Ct. Cl. 1951), cert denied.
342 U.S. 953 (1952).
37. 183 Ct. C1. 409 (1968).
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highly impractical to determine them with a reasonable
degree of accuracy; (2) the plaintiff's bid or estimate was
realistic; (3) its actual costs are reasonable; and (4) it was
not responsible for the added expenses.38
Each of these factors will be examined separately.
A. The Nature of the ParticularLosses Must Make it Impossible
or Highly Impracticalto Determine The Losses with a Reasonable
Degree of Accuracy
The first criterion, as usually applied, requires that the total
cost method give the most accurate measure of the costs for which
the owner is responsible. If damages can be calculated by another
method which will give an equal or better measure of damages, the
alternate measure must be used.39 Courts that have not wanted to
use the total cost method have simply stated that the method is
disfavored and that the plaintiff should use another method,
occasionally without examining the viability or validity of the
alternative methods.4" Because this is a threshold issue, sometimes
used without analysis or overt recognition to invalidate the total
cost approach, any party desiring to use the total cost method
should persuasively demonstrate why it is impossible or impractical
to prove damages directly.
In New Pueblo Constructors,Inc. v. State of Arizona,41 where
a contractor claimed damages due to a catastrophic storm, the court
stated, "because the additional work was best performed
concurrently with the principal contract work, it was not feasible
in this situation to quantify the actual costs of rework.", 42 Other
examples of situations where the additional costs were not subject
to accurate measurement include cases where the state delayed a

38. See WRB Corp. v. United States, 183 Ct. Cl. 409, 426 (1968).
39. Rubin, The Total Cost Method of Computing an EquitableAdjustment-An Analysis, 26
FED. BAR. J. 303, 311 (1966).
40. See, e.g., Turnbull, Inc. v. United States, 389 F.2d 1007, 1015 (Ct. CI. 1967).
41. 144 Ariz. 95, 696 P.2d 185 (1985).
42. Id. at 195.
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paving project forcing the contractor to work in bad weather4 3 and
where the costs of rework could not be segregated from normal
contract costs." In discussing the problem of calculating damages,
45
the court in Scherbenske Excavating v. N.D. State Hwy. Dept.
stated:
As to the first requirement, Sherbenske's increased
costs were primarily caused by inclement weather, heavier
than anticipated traffic, and inferior preparation by
subcontractors. The daily difficulties encountered by
Scherbenske because of these conditions resulted in
additional costs which were not subject to precise
measurement and would have been difficult, in not
impossible, to calculate by any method other than the total
cost approach.46
One California court found:
The entire operation was disrupted by the ongoing
piecemeal changes ordered by the State. The suggestion
that only a small amount of total embankment fill was
actually replaced by other materials fails to recognize the
massive "ripple effects" .... [I]n cases like this, if not in
every complex case, it is humanly impossible to trace,
find, and specify in detail and quantify in effect the
numerous circumstances which cause or contribute to
financial consequences.47

43. Scherbenske Excavating v. N.D. State Hwy. Dept, 365 N.W.2d 485, 489 (N.D. 1985).
44. Seattle W. Industries v. David A. Mowat, 110 Wash. 2d 1,750 P.2d 245, 249 (1988).
45. 365 N.W.2d 485 (N.D. 1985).
46. Id. at 489.
47. State of California ex reL Dept of Transportation v. Guy F. Atkinson Co., 187 Cal. App.
3d 25, 33, 231 Cal. Rptr. 382, 386 (1986) (quoting Telex Corp. v. International Business Machines
Corp., 367 F. Supp. 258, 308-09 (N.D.Okla. 1973), afft in part, rev'd in part and remanded on
other grounds, 510 F.2d 894 (10th Cir. 1975), cert. denied 423 U.S. 802 (1975).
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In some cases, a variety of factors are involved, creating difficulty
in proving a relationship between the costs incurred and the
changed conditions.48
The requirement that the most accurate measure of damages
must be used should not only control when the technique should be
used, but also how it should be structured. As noted earlier, cost
will not accurately be assigned to the responsible party if the total
cost method is applied to an entire project when the source of the
injury and the resulting cost are confined to a discrete, identifiable
phase of the project. The risk of error will not be minimized from
other unrelated variables such as items under the control of the
contractor or areas where the risk has been contractually assigned
to the contractor. The total cost method should not be used if the
costs can be traced directly to the cause and it should be applied
only to the smallest affected portion of the contractual relationship
that can be clearly identified, and only when reasonably accurate
numbers are available for both estimated and actual costs.
B. The Plaintiff's Bid or Estimate Must Be Realistic
The courts, particularly those which have rejected the total cost
method, are concerned that the contractor will use a legitimate
change made by the owner or an unexpected condition to cover a
major mistake in the contractor's bid.49 The Seventh Circuit
observed, "a pure total cost method, even when applied to
selective items, would allow for correction of bidding errors and
reward possible inefficiency. ' 50 The court worried this could
"undermine the prospective costing approach thus negating the
contract's basic incentive character. ' 5 1 This concern was also

48. See, e.g. Nebraska Public Power Dist. v. Austin Power, Inc., 773 F.2d 960,969 (9th Cir.
1985) (reasons for delays and cost overruns were complex and interrelated and both parties claimed

that the other was responsible for delays and overruns).
49. See Huber Hunt & Nichols, Inc. v. Moore, 67 Cal. App. 3d 278,310,136 Cal. Rptr. 603,
622 (1977) (court worried that unrestricted acceptance of the total cost method would result in
nullifying all laws regarding competitive bidding on public contracts).
50. Fattore Co., Inc. v. Metropolitan Sewerage Comm'n, 505 F.2d 1, 6 (7th Cir. 1974).
51. Id.
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expressed in an often quoted52 statement in F. H. McGraw and
Company v. United States that, "[t]his method of proving damage
is by no means satisfactory... because it assumes plaintiff's bid
was accurately computed, which is not always the case, by any

means. )5
As noted earlier, the court in Great Lakes Dredge & Dock Co.
v. United States found the contractor's bid unrealistic and used the
average of the four higher bids and the engineer's estimate as a
reasonable bid amount.5 4 All low bids, that is, losing bids, should
not be assumed to be unrealistic, if this were the case all
experienced contractors would soon be out of business. However,
if evidence exists that the bid was so low that the contractor would
have lost money on the project if there had been no changed
conditions, the bid should be adjusted upward to a point at which
the project would have been profitable. This adjustment will
prevent the contractor from receiving a windfall because the owner
will not be forced to pay for the contractor's bid mistake.55 One
method of doing this is to use the higher bids, as in Great Lakes
Dredge & Dock Co. v. United States. In WRB Corporation v.
United States, the court found that the failure of the contractor to
produce a breakdown of the overall estimate was evidence that the
bid was unreliable.56
Although evidence of the accuracy of the bid is still required,
courts are now less likely to assume the bid is inaccurate. As the
court in Scherbenske Excavating v. North Dakota State Highway
Department noted: "that Scherbenske's bid was realistic, the
second requisite element, is supported by the evidence and also by
the fact that the Highway Department awarded Scherbenske a
contract only after acceptance of its bid." ' 57 In State Highway

52. See, e.g., Tumbull, Inc. v. United States 389 F.2d 1007, 1015 (Ct. CI. 1967); Urban
Plumbing & Heating Co., v. United States 408 F.2d 382, 394, (Ct. Cl. 1969), cert. denied, 398 U.S.
958 (1970).
53. F.H. McGraw and Company v. United States, 130 F. Supp. 394, 400 (Ct. CI. 1955).
54. Great Lakes Dredge & Dock Co. v. United States, 96 F. Supp. 923, 926 (CL Cl. 1951).
55. New Pueblo Constructors, Inc. v State, 144 Ariz. 95, 696 P.2d 185, 196 (1985).
56. WRB Corp. v. United States, 183 Ct. Cl. 409, 426-27 (1968).
57. Scherbenske Excavating v. N.D. State Hwy. Dept., 365 N.W.2d 485, 489 (N.D. 1985).
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Commission v. Brasel & Sims Construction, the court found the
contractor's bid reasonable where the estimator for the highway
department had reviewed the bid for reasonableness and
recommended its acceptance as the low bid on the project."
Unfortunately, contractors' bids are not always carefully and
accurately prepared or do not properly allow for the contractors'
risks. A properly prepared bid can be validated by showing how
the bid was prepared,59 that the bid was prepared by a highly
qualified, experienced person,' that bids on previous projects
prepared in the same manner were accurate,6" that the bid was
accurate on other unaffected phases of this project,62 and by
having experts testify as to the reasonableness of the bid. Courts
only require the bid to be "realistic." 63 The fact that the actual
costs of performance vary slightly from the estimate does not
defeat a finding of reasonableness."
Where appropriate, adjustments should be made in the bid
amount to reflect errors in the bid process. Credence can be given
to the bid figure used by showing that the bid amount used in the
total cost method has been adjusted to correct errors, or that an
appropriate contingency figure was built into the bid. 65
Absent a showing of mistake, proof that the contractor was
careful, experienced, and used reasonable methods in putting
together the bid should suffice to meet this test." If the contractor
did an adequate job putting the bid together, it should not be
difficult to demonstrate this fact and the fact that the bid was
realistic.

58.
59.
60.
61.
62.
63.
64.
65.
66.
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McDevitt & Street Co. v. Dept. of Gen. Serv., 377 So. 2d 191, 193 (Fla. App. 1979).
Delco Electronics Corp. v. United States, 17 Cl. Ct. 302, 328 (1989).
McDevitt & Street Co., 377 So. 2d at 193.
Seattle W. Indus. v. David A. Mowat, 110 Wash. 2d 1, 750 P.2d 245, 250 (1988).
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C. The Plaintiff's Actual Costs Must Be Reasonable
The third test requires the actual cost to be reasonable. This
from paying for
requirement is designed to prevent the defendant
7
inefficiencies.6
and
mistakes
the contractor's
Two areas require reasonableness in cost. First, the work done
under the original contract should be done within the original bid
price. Second, the work done as part of the changed conditions
should be done at a reasonable price. This second aspect can be
analogized to the mitigation of damages rule, although
"reasonableness, and not the failure to mitigate, is the standard.
., The nature of the cases where the total cost method is
applicable make these areas virtually impossible to separate.
Some courts have held that the actual cost is presumptively
reasonable.69 This presumption is particularly true where large
changes in the scope of work have taxed the resources of the
contractor. 70 If the owner was responsible for the changed
conditions that resulted in the extra cost, the costs incurred in any
approved method of dealing with the changed conditions should be
presumed reasonable. Even in the early case of Great Lakes
Dredge & Dock Co. v. United States, the court held that the cost
must be based on how the work was properly performed, rather
than on how the work might have been done more cheaply.7
Typically, the owner selects the contractor, decides on the scope of
the project, prepares the documentation or has it prepared, and
often under the terms of the contract requires the contractor to do
extra work. As the court stated in Delco Electronics Corp. v.
United States, "costs may be considered reasonable if they are the

67. See, e.g., F.H. McGraw & Co. v. United States, 130 F. Supp. 394, 400 (Ct. Cl. 1955)
(describing the third requirement).
68. Delco, 17 CI. Ct. at 327.
69. Brasel & Sims, 688 P.2d at 879.
70. Delco, 17 C1. CL at 329.
71. Great Lakes Dredge & Dock Co. v. United States, 96 F. Supp. 923, 925 (Ct. C1. 1951),
cert. denied 342 U.S. 953 (1952).
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result of difficulties arising from government imposed changes
more demanding than the requirements of the original contract." 72
D. The PlaintiffMust Not Be Responsiblefor the Added Expenses
The fourth criterion for use of the total cost method of
calculating damages specifies that the added expense must not have
been caused by the contractor or by a risk properly assignable to
the contractor. Although this requirement appears to be a
restatement of the causation requirement at first blush, its
application usually differs from causation. Causation requires
affirmative proof that the defendant was obligated to pay the cost
resulting from the unanticipated condition, whereas this test
requires proof that the additional costs were not generated by a
condition for which the contractor is responsible. If the contractor
is not responsible for the additional expenses then, by a process of
elimination, the owner must be responsible for the additional
expenses. At least in a simple two party dispute this formulation is
often correct. The process of elimination approach breaks down in
more complex situations that may involve multiple prime
contractors, many subcontractors and suppliers, an engineer or
architect with separate liability, and possibly a project manager, in
addition to the owner. The plaintiff must prove not only that he or
she was not liable for the extra cost in this situation but that the
defendant was responsible. As one court found, "in order to justify
an award under the total cost theory, evidence must be presented
by the injured contractor which establishes with reasonable
certainty that its increased costs were directly due to the actions of
73
the defendant."
1 In Nebraska Public Power Districtv.
Austin Power, Inc,74 the
Eighth Circuit bifurcated this fourth element of the test. After
listing the first three elements of the test, the court gave the
balance of the test as, first, that the plaintiff "was not responsible

72.
73.

Delco, 17 Cl. Ct. at 329.
Glasgow, Inc. v. Dept. of Transportation, 108 Pa. Commw. 48,529 A.2d 576,579 (1987).

74.

773 F.2d 960 (8th Cir. 1985).
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for the amount sought to be recovered above the amount previously
paid under the contract" and, second, that the "costs which make
up the amount sought to be recovered were proximately caused by
[the defendant's] breaches of contract." 75
If all elements of the test are met, the plaintiff is entitled to
recovery under the total cost method. If the first element of this
bifurcated test is not met, the plaintiff could recover under the
modified total cost method, with the jury deducting the amount for
which the plaintiff was responsible from the total cost incurred.7 6
A variety of potential sources of extra cost exist in some
situations. Often, sources range along a continuum from those
which are clearly the owner's responsibility to those which are
clearly the contractor's responsibility, with some falling in the
murky area of shared responsibility. The argument that the total
cost method is inappropriate because all of the contractor's costs
were not the responsibility of the owner is undercut by recognizing
areas where the contractor is potentially liable and deducting these
items from the contractor's costs claim. Expenses for which the
contractor is responsible that were not accounted for in the revised
estimate must be deducted from the contractor's claimed total costs.
This process of separation can prove difficult. If the extra cost for
which the contractor is responsible can be shown directly, why
should it be that the extra cost for which the owner is responsible
cannot be shown directly?
The courts have given greater flexibility and required less
certainty when addressing the amount of damages than is required
in causation. As one court stated:
The difficulty of calculating damages should not be
confused with proof of damages as a necessary element of
the plaintiff's case. Once the fact of damages has been
established by a preponderance, the plaintiff is obligated
to produce only the best evidence available which will

75.
76.

Id. at 966.
Id.
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afford the jury a reasonable basis for estimating the dollar
amount of his loss.'
As one federal district court phrased it, "plaintiff's damages must
be the certain result of defendants' failures, but need not be certain
in amount. '1 8 The process of elimination can be used if a
demonstration that the plaintiff was not responsible for the extra
costs incurred leaves little doubt that the defendant was responsible.
If more than two parties may be responsible for the extra costs, the
responsibility should be traced to the defendant directly, or all other
possible parties should be eliminated from potential
responsibility.79 Whether or not the process of adjustment is
labeled "modified total cost method," all expenses for which the
contractor is responsible should be adjusted in the total cost as
presentation.
V. CONCLUSION

Although courts may still state the total cost method is not a
preferred method, the total cost method is now generally accepted
as a valid method of computing damages in the appropriate case
where the four-part test is met. The use of the total cost method is
appropriate in that case where the extra cost attributable to the
owner cannot be separated from the work done under the contract
and proven directly. Although some confusion exists between the
total cost method and the modified total cost method where the bid
or total cost is adjusted for costs assignable to the contractor, the
bid and costs should be adjusted in all cases where the bid is
inaccurate, or where costs are incurred above the contract amount
that are properly assignable to the contractor.

77.
78.

Seattle W. Indus. v. David A. Mowat, 110 Wash.2d 1, 750 P.2d 245, 249 (1988).
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Chicago College of Osteopathic Medicine v. George A. Fuller Co., 776 F.2d 198,205 (7th
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